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EXCITING TIMES!

• The Great Pandemic of 2020 revealed how essential public education is. 

• It also exposed huge fault lines in our society between the haves and 
have nots. 

• We think and hope we are now riding the back end of this beast. 

• As we come out of it, let us consider where we are politically: at state 
and national level. 

• But first:  context.



THE CONSTITUTION AND PUBLIC 
EDUCATION 

• Our Constitution says nothing about public education.  It gives Congress 
no direct power over public education. 

• Congress exercises power over public education by making money 
available, subject to conditions. 

• Many people infer from this a belief that the founders of our country 
did not value public education. 

• But they did.  



BEFORE THE CONSTITUTION

• The Continental Congress that existed prior to the Constitution acted 
pursuant to the Articles of Confederation. 

• They had little power, since each of the 13 colonies was considered a 
sovereign nation.  

• However, there was a vast territory of land the U.S. had acquired known 
as the Northwest Territories.  Now, this land comprises Big Ten   
territory—Ohio, Indiana, Illinois, Michigan, Wisconsin. 

• The Continental Congress had real power over the Northwest Territories.  
The land was owned and governed by the federal government. 



THE LEGACY OF LOT 16…

• The Land Ordinance of 1785 micromanaged the layout of townships in the 
NW Territory. There were to be 36 lots.  Thirty-one would be sold to raise 
money for the federal government.  Four would be reserved for the 
federal government.  

• Then there was Lot 16.

• “There shall be reserved the lot number 16 of every township for the 
maintenance of public schools within the said township.” 



NORTHWEST ORDINANCE OF 1787

• Historians rank this Ordinance as one of the foundational documents of 
our democracy.  It includes provisions that were later included in the 
Constitution, such as freedom of religion, habeas corpus, no cruel or 
unusual punishments, due process.

• It prohibited slavery. 

• And then there was this:  SEE NEXT SLIDE!



THE NORTHWEST ORDINANCE, 1787, 
ARTICLE III

• “Religion, morality and knowledge being necessary to good government 
and the happiness of mankind, schools and the means of education 
shall forever be encouraged.”

• With the adoption of the Constitution, “religion” could not be a part of 
a public school curriculum.  

• We can teach about religion (and we do:  see the TEKS). But we cannot 
use public education to either promote or denigrate religion. 



THE DEPARTMENT OF EDUCATION

• The current Department of Education was created during the Carter 
Administration in the late 1970s.

• But the first federal Department of Education was created in 1867.  It had 
no power and was not part of the cabinet, but was designed to gather 
information about education in the states.

• Eventually it was downsized and swallowed up by the Department of the 
Interior. 

• But notice:  a commitment to education at the national level.



POST CIVIL WAR:  THE FREEDMEN’S BUREAU

• Freedmen “rushed not to the grog shop, but to the schoolroom—they cried for 
the spelling book as bread, and pleaded for the teachers as a necessity of life.”  
Harriet Beecher Stowe.

• “Few people who were not right in the midst of the scenes can form any exact 
idea of the intense desire which the people of my race showed for education.”  
Booker T. Washington.

• Education was a primary focus of the Bureau.  It operated for eight years, 
served 200,000 students in 4000 schools with 9000 teachers.

• For more, see School House Burning by Derek Black.



RE-UNIFICATION ACT OF 1867

• Congress required Confederate states to commit to a republican form of 
government in their state constitutions.  This was a condition for re-
unification. 

• Implicit in the “republican form of government” was a commitment to 
public education.  

• It was almost made explicit. Senator Sumner’s proposed amendment 
called for “a system of public schools open to all without distinction of 
race or color.”  When pressed, he said this would require integrated 
schools.   The amendment failed on a 20-20 vote.



1870: THE LAST THREE STATES

• In 1870 Congress made the requirement to provide public education 
explicit. This applied to the last three states to re-join the Union: 
Virginia, Mississippi and Texas. 

• The Act required these states to include in their constitutions that they 
“shall never be so amended or changed as to deprive any citizen or class 
of citizens of the United States of the school rights and privileges 
secured by the constitution of said State.” 



STATE CONSTITUTIONS:  MASSACHUSETTS 1780

“Wisdom and knowledge as well as virtue, diffused generally among the body 
of the people, being necessary for the preservation of their rights and 
liberties, and as these depend on spreading the opportunities and advantages 
of education…it shall be the duty of legislatures and magistrates…..to cherish 
the interests of literature and the sciences, and all seminaries of them 
especially the university at Cambridge, public schools and grammar schools in 
the towns…to inculcate the principles of humanity and general benevolence, 
public and private charity, industry and frugality, honesty and punctuality in 
their dealing, sincerity, good humor, and all social affections, and generous 
sentiments among the people.” 



AFTER RECONSTRUCTION

• State Constitutions used similar language about the “diffusion” of 
knowledge as they adopted provisions committing to public education. 

• Texas: “A general diffusion of knowledge being essential to the 
preservation of the liberties and rights of the people, it shall be the duty 
of the Legislature of the State to establish and make suitable provision for 
the support and maintenance of an efficient system of public free 
schools.”  Art. VII, Section One.



WHY DOES THIS MATTER?

• In 2021, there are well financed, powerful forces seeking to privatize 
public education. 

• There are many who believe that services provided by the private sector 
will always be superior to those provided by governmental agencies. 

• There are those who believe that education will improve when schools 
are forced to compete in an open market.  After all, this works with other 
commodities.



THREE PROBLEMS WITH THAT: FIRST, $$$

• As Diane Ravitch points out, if we don’t like our police force, we don’t use 
public money to hire private security guards.  If our community pool is 
unsatisfactory, we do not use public money to create a private pool for a 
few people.  See Slaying Goliath.

• Law enforcement and parks are funded with our tax dollars.  They serve all 
of us.  

• The same is true with education.  It’s a public responsibility, funded by the 
public, to serve all of the public. 



SECOND PROBLEM: THE MARKET

• Our free enterprise system of competition benefits the consumer.  
Consider all of the consumer goods and services that improve due to 
competition among private companies trying to make a buck:  airlines, 
automobiles, technology, grocery stores, restaurants.  

• So they argue that educational consumers (parents and children) will 
similarly benefit from wide open competition. 

• The market does benefit consumers. But it also creates winners and losers.  
If schools lose out in the competition, it’s the parents and students who 
suffer. We can’t afford winners and losers in education. 



THIRD PROBLEM: EDUCATION IS 
NOT A COMMODITY

• Education is not laundry detergent.  It’s a civic responsibility and the 
bedrock of a democratic government of the people. 

• I don’t care what laundry detergent my neighbor uses.  But I care deeply 
about the education of my neighbor’s children. As an American, I depend 
upon a well educated citizenry to carry on our experiment in self 
government.  

• I have a stake in the education of all children.  We all do. 



SO?

• With that in mind, let’s consider where we are in 2021….



NEW ADMINISTRATION:
WHAT TO EXPECT?

• The most significant regulatory change in the Trump presidency  regarding 
education was the adoption of the Title IX regulations about sexual 
harassment. 

• These will not change, since they were properly adopted and are now 
published in the Code of Federal Regulations.

• We can expect more vigorous enforcement of civil rights standards, and a 
return to Obama-era guidance on transgender students. 

• As to standardized testing, it’s too soon to say what will happen. Same with 
charter schools.

• The Biden education agenda is bold, including full funding of   IDEA, universal 
preschool, and better pay for teachers.  But how much can be enacted???? 



AT THE STATE LEVEL….

• HB 62: Restorative Justice in school discipline.

• HB 589: Counselors: limits on time spent on non-counseling activities.

• HB 226: Social Work services in schools.

• HB 256: Preventing parental bullying of school staff.

• HB 269: Specialty license plates for educators.

• HB 189: Severance payments to charter school executives.

• HB 59: Eliminating M&O taxes.

• SB 215: An Inspector General at T.E.A.



A FEW MORE…

• SB 89: Comp ed for SPED students due to pandemic.

• HB 38: Non-discrimination based on hair texture or style associated with 
race.

• HB 332: More money for social emotional learning.

• HB 972: Healthy relationships added to the curriculum.

Best way to keep up: Texas Legislature Online.  Create your own list of bills 
to follow.  



AND AT SCOTUS….

• The Court will consider Mahanoy Area School District v. B.L.

• Cheerleaders!  F-bombs!! Snapchat!!!

• The issue: does the Tinker Test apply to student expression away from 
school? 

• Circuit Court held that the suspension of the student from JV 
cheerleading infringed her 1st Amendment rights. 

• Court paid no attention to the idea of teaching values through 
disciplinary action.   



DAVID BROOKS ON LEADERSHIP

• “Leadership begins with a warm gratitude toward
that which you have inherited and a fervent wish
to steward it well.”

• All of us have inherited a public education system dedicated to 
passing on from one generation to the next the skills, the knowledge 
and the values we deem essential. 

• Be grateful for that.  

• Take good care of it. 
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